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way that the Secretary of State has either a privilege or a duty to 
delve into the question of the legality of the official notices which he 
receives. Mandamus has been granted for the purpose of correcting 
an error made by an officer in the performance of a ministerial duty. 
Frederick v. Mecosta (1889) 52 Mich. 529, 18 N. "W/. 343; State ex rel. 
Marsh v. Whittet (1884) 61 Wis. 351, 21 "K. W. 245. However, in 
this case no such error was alleged to have been made. Mandamus, 
furthermore, will not be issued where it would be of no avail. Lamar 
v. Wilkins (1872) 28 Ark. 34; Board of Education v. Bolton (1899) 85 
HI. App. 92. Had the plaintiff here been granted the writ, a revoca- 
tion of the proclamation could not affect the validity of the amendment, 
for amendments become valid when ratified by three-fourths of the 
legislatures of the several states. U. S. Const. Art. V. Although 
the decision is clearly correct, it derives its interest from the fact that 
it indicates the possibility of an anomalous situation. It will be noted 
that when the Secretary of State receives the requisite number of 
notices of ratification, he is obliged to issue a proclamation that the 
amendment "has become" valid as a part of the constitution. If he 
failed to do so mandamus will issue to compel him. Wulftange v. 
McOollom, supra. An amendment becomes valid, however, only when 
it is in fact ratified. If, then, a sufficient number of fraudulent 
notices were sent to the Department of State or if there were a suffi- 
cient number of illegal ratifications the Secretary would be com- 
pelled to issue the proclamation that the amendment had become valid 
although it might never become a part of the constitution. In con- 
sideration of these facts, it seems that even if the proclamation were 
made under the supposed circumstances, no mandamus would lie to 
revoke it. 

Contracts — Anticipatory Breach — Voluntary Disability. — The plain- 
tiff, having contracted with the defendant for the purchase of goods 
on credit, assigned all assets and obligations to a new corporation. 
Thereafter the plaintiff tendered the price to the defendant who 
refused delivery. Held, one judge dissenting, that the contract was 
unassignable, and that the assignment of the plaintiff's entire assets 
was not such a voluntary disabling as would excuse the defendant 
from performance. Kansas Gity Soap Oo. v. Illinois Cudahy Packing 
Co. (C. 0. A., 8th Cir., 1920) 265 Fed. 108. 

An anticipatory breach of a contract may take place when a 
promisor once puts it out of his power to perform, even though it is 
barely possible that he may regain ability to perform, inasmuch as 
in such a case the promisee acquires an irrevocable power to decline 
to be further bound. Bagley v. Cohen (1898) 121 Gal. 604, 53 Pac. 
1117; The Eliza Lines (1905) 199 U. S. 119, 26 Sup. Ct. 8. Bank- 
ruptcy, voluntary or involuntary, is such a disability. Central Trust 
Co. v. Chicago Auditorium Ass'n. (1916) 240 TJ. S. 581, 36 Sup. Ct 412. 
A compulsory assignment of all assets by a company has been similarly 
treated. Lovell v. St. Louis Mutual Life Ins. Co. (1883) 111 TJ. S. 
264, 274, 4 Sup. Ct. 390. Therefore it may be argued that in the 
instant case, the plaintiff, by leaving itself stripped of all assets by 
its sweeping assignment, made itself practically insolvent and thereby 
disabled itself under the doctrine of Lovell v. St. Louis Mutual Life 
Ins. Co., supra. In the analogous cases of frand, a party desiring to 
exercise his power of rescission is held to the obligation of promptly 
notifying the other party of his intention. Bipley v. Jackson Zinc, etc., 
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Co. (0. 0. A. 1915) 221 Fed. 209; cf. Shappirio v. Goldberg (1904) 
192 U. S. 232, 24 Sup. Ot. 259. It therefore appears that in the 
instant case the defendant could not for the first time notify the 
plaintiff of its rescission at the very moment when the plaintiff tendered 
performance. This reasoning would have supplied a sounder basis for 
the result reached in the instant case. 

Contracts — Measure of Damages for Breach — Rate of Exchange. — 
The defendant, a London merchant, had failed to perform his contract 
to sell and deliver in Canada to the plaintiff, a foreign buyer, a quan- 
tity of canned salmon. Since the rate of exchange at the time of the 
trial differed considerably from that at the date of breach, it became 
necessary to determine at what date the ratio of dollars to sterling 
should be fixed. Held, damages must be assessed at the rate of ex- 
change at the time of the breach and not at the date of judgment. 
Lebeaupin v. Crispin & Co. (K. B. 1920) 36 T. L. E. 739. 

Although the rule of the principal case was temporarily denied in 
Kirsch v. Allen (1920) 36 T. L. R. 59, it represents the present state 
of the English law. Barry v. Van den E-wrh (1920) 36 T. L. R. 663. 
The measure of damages for the breach of a contract is the difference 
between the contract price and the market value at the time when 
and the place where the goods were to have been delivered. English 
Sale of Goods Act (1893) § 51, subd. 3; Uniform Sales Act, § 67, subd. 
3. The intention is to place the plaintiff in the same position in 
which he would have been, had the contract been performed. See 
Wertheim v. Chicoutimi Pulp Co. (1911) A. C. 301, 307. As a matter 
of business usage, a buyer, in order to carry on his business, imme- 
diately purchases goods to replace those he was to have received under 
the contract. If the law is to presume conclusively that the buyer 
does so, damages should indemnify the plaintiff, not for what he 
would suffer, were he to buy at the time of the judgment, but for what 
he has suffered in having bought. Accordingly, since the pounds fur- 
nished by the foreign buyer to enable his agent in Canada to buy 
similar goods upon breach are converted into dollars at the then cur- 
rent rate of exchange, damages in pounds to reimburse him for his 
expenditure must be calculated at that rate. Furthermore, if damages 
were assessed at the rate of exchange at the time of the judgment, the 
plaintiff would be enabled to jockey with the amount recoverable by 
according the time of the trial with the rate of exchange most favor- 
able to him. This difficulty is satisfactorily obviated by crystallizing 
the damages at the time of the breach. 

Corporations — Officers — Duties Toward Stockholders. — The presi- 
dent of a corporation purchased stock at par from other shareholders, 
without disclosing an offer to him by another corporation to purchase 
the stock and pay a bonus therefor. He then resold the stock and 
received the bonus. Seld, the president did not act in a fiduciary 
capacity in purchasing the stock, and was not bound to turn over the 
profits to the stockholders. Eeely v. Black (N. J. 1920) 111 Atl. 22. 

In dealing with the general property of a corporation, the directors 
are commonly regarded as quasi-trustees for the corporation. 3 Pome- 
roy, Equity (4th ed. 1919) § 1090. A director may not recover on a 
contract yielding him a profit on transactions between a third party 
and the corporation. Landes v. Eart (1909) 131 App. Div. 6, 115 $T. Y. 
Supp. 337. According to the majority of cases, this fiduciary relation 
does not extend to the stockholders of the corporation and hence a 



